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g. Fines and penalties due to violations of,
or failure to comply with, Federal, State or
local laws, regulations or procedures.

h. Costs outside the scope of the approved
project.

i. Costs for which grant payment has been
or will be received from another Federal
agency.

j. Costs of treatment works for control of
pollutant discharges from a separate storm
sewer system.

k. The cost of treatment works that would
provide capacity for new habitation or other
establishments to be located on environ-
mentally sensitive land such as wetlands or
floodplains.

1. The costs of preparing a corrective ac-
tion report required by §35.2218(c).

1. Design/Build Project Grants

1. Allowable costs include:

a. The costs of supplementing the facilities
plan to prepare the pre-bid package includ-
ing the cost of preliminary boring and site
plans, concept and layout drawings, sche-
matic, general material and major equip-
ment lists and specifications, instructions to
builders, general and special conditions,
project performance standards and permit
limits, applicable State or other design
standards, any requirements to go into bid
analyses, and other contract documents,
schedules, forms and certificates.

b. The costs for building the project, in-
cluding:

(1) Project costs based on the lowest re-
sponsive, responsible competitive design/
build project bid.

(2) Construction management services in-
cluding detailed plans and specifications re-
view and approval, change order review and
approval, resident inspection, shop drawing
approval and preparation of an O & M man-
ual and of user charge and sewer use ordi-
nance systems.

(3) Any adjustments to reflect the actual
reasonable and necessary costs for preparing
the pre-bid package.

(4) Post-construction activities required by
project performance certification require-
ments.

(5) Contract and project administration ac-
tivities including the review of contractor
vouchers and payment requests, preparation
of monitoring reports, grant administration
and accounting services, routine legal costs,
cost of eligible real property.

(6) Contingencies.

2. Unallowable costs include:

a. All costs in excess of the maximum
agreed Federal share.

b. Costs of facilities planning where the
grantee has received a Step 1 grant.

[49 FR 6234, Feb. 17, 1984, as amended at 50
FR 45896, Nov. 4, 1985; 55 FR 27098, June 29,
1990]

40 CFR Ch. I (7-1-10 Edition)

APPENDIX B TO SUBPART I OF PART 35—
ALLOWANCE FOR FACILITIES PLAN-
NING AND DESIGN

1. This appendix provides the method EPA
will use to determine both the estimated and
the final allowance under §35.2025 for facili-
ties planning and design. The Step 2+3, Step
3 and Step 7 grant agreements will include
an estimate of the allowance.

2. The Federal share of the allowance is de-
termined by applying the applicable grant
percentage in §35.2152 to the allowance.

3. The allowance is not intended to reim-
burse the grantee for costs actually incurred
for facilities planning or design. Rather, the
allowance is intended to assist in defraying
those costs. Under this procedure, questions
of equity (i.e., reimbursement on a dollar-
for-dollar basis) will not be appropriate.

4. The estimated and final allowance will
be determined in accordance with this ap-
pendix and tables 1, 2 and 3. Table 2 is to be
used in the event the grantee received a
grant for facilities planning. Table 3 is to be
used to determine the facilities planning al-
lowance for a Step 7 grant if the grantee did
not receive a Step 1 grant. The amount of
the allowance is computed by applying the
resulting allowance percentage to the initial
allowable building cost.

5. The initial allowable building cost is the
initial allowable cost of erecting, altering,
remodeling, improving, or extending a treat-
ment works, whether accomplished through
subagreement or force account. Specifically,
the initial allowable building cost is the al-
lowable cost of the following:

a. The initial award amount of all prime
subagreements for building the project.

b. The initial amounts approved for force
account work performed in lieu of awarding
a subagreement for building the project.

c. The purchase price of eligible real prop-
erty.

6. The estimated allowance is to be based
on the estimate of the initial allowable
building cost.

7. The final allowance will be determined
one time only for each project, based on the
initial allowable building cost, and will not
be adjusted for subsequent cost increases or
decreases.

8. For a Step 3 or Step 7 project, the grant-
ee may request payment of 50 percent of the
Federal share of the estimated allowance im-
mediately after grant award. Final payment
of the Federal share of the allowance may be
requested in the first payment after the
grantee has awarded all prime subagree-
ments for building the project, received the
Regional Administrator’s approval for force
account work, and completed the acquisition
of all eligible real property.

9. For a Step 2+3 project, if the grantee has
not received a grant for facilities planning,
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the grantee may request payment of 30 per-
cent of the Federal share of the estimated al-
lowance immediately after the grant award.
Half of the remaining estimated allowance
may be requested when design of the project
is 50 percent complete. If the grantee has re-
ceived a grant for facilities planning, the
grantee may request half of the Federal
share of the estimated allowance when de-
sign of the project is 50 percent complete.
Final payment of the Federal share of the al-
lowance may be requested in the first pay-
ment after the grantee has awarded all prime
subagreements for building the project, re-
ceived the Regional Administrator’s ap-
proval for force account work, and completed
the acquisition of all eligible real property.

10. The allowance does not include archi-
tect or engineering services provided during
the building of the project, e.g., reviewing
bids, checking shop drawings, reviewing
change orders, making periodic visits to job
sites, etc. Architect or engineering services
during the building of the project are allow-
able costs subject to this regulation and 40
CFR part 33.

11. The State will determine the amount
and conditions of any advance under
§35.2025(b), not to exceed the Federal share of
the estimated allowance.

12. EPA will reduce the Federal share of
the allowance by the amount of any ad-
vances the grantee received under §35.2025(b).

TABLE 1—ALLOWANCE FOR FACILITIES PLANNING

AND DESIGN

Allowance as a

Building cost percentage of

building cost*
$100,000 or less . 14.4945
120,000 14.1146
150,000 .. 13.6631
175,000 13.3597
200,000 13.1023
250,000 .. 12.6832
300,000 .. 12.3507
350,000 12.0764
400,000 11.8438
500,000 11.4649
600,000 11.1644
700,000 10.9165
800,000 10.7062
900,000 .. 10.5240
1,000,000 10.3637
1,200,000 10.0920
1,500,000 ... 9.7692
1,750,000 ... 9.5523
2,000,000 9.3682
2,500,000 9.0686
3,000,000 ... 8.8309
3,500,000 ... 8.6348
4,000,000 8.4684
5,000,000 8.1975
6,000,000 7.9827
7,000,000 7.8054
8,000,000 7.6550
9,000,000 ... 7.5248
10,000,000 ... 7.4101
12,000,000 ... 7.2159
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TABLE 1—ALLOWANCE FOR FACILITIES PLANNING
AND DESIGN—Continued

Allowance as a

Building cost percentage of

building cost*
15,000,000 .. 6.9851
17,500,000 .. 6.8300
20,000,000 .. 6.6984
25,000,000 .. 6.4841
30,000,000 .. 6.3142
35,000,000 .. 6.1739
40,000,000 .. 6.0550
50,000,000 .. 5.8613
60,000,000 .. 5.7077
70,000,000 .. 5.5809
80,000,000 .. 5.4734
90,000,000 .. 5.3803
100,000,000 5.2983
120,000,000 5.1594
150,000,000 4.9944
175,000,000 4.8835
200,000,000 ... 4.7894

NOTE: The allowance does not reimburse for costs incurred.
Accordingly, the allowance tables shall not be used to deter-
mine the compensation for facilities planning or design serv-
ices. The compensation for facilities planning or design serv-
ices should be based upon the nature, scope and complexity
of the services required by the community.

*Interpolate between values.

TABLE 2—ALLOWANCE FOR DESIGN ONLY

Allowance as a

Building cost percentage of

building cost*
$100,000 or less 8.5683
120,000 .... 8.3808
150,000 .... 8.1570
175,000 .... 8.0059
200,000 7.8772
250,000 7.6668
300,000 7.4991
350,000 7.3602
400,000 7.2419
500,000 7.0485
600,000 6.8943
700,000 6.7666
800,000 6.6578
900,000 ... 6.5634
1,000,000 .... 6.4300
1,200,000 . 6.3383
1,500,000 . 6.1690
1,750,000 .... 6.0547
2,000,000 .... 5.9574
2,500,000 . 5.7983
3,000,000 . 5.6714
3,500,000 . 5.5664
4,000,000 . 5.4769
5,000,000 . 5.3306
6,000,000 . 5.2140
7,000,000 . 5.1174
8,000,000 . 5.0352
9,000,000 . 4.9637
10,000,000 .. 4.9007
12,000,000 .. 4.7935
15,000,000 .. 4.6655
17,500,000 .. 4.5790
20,000,000 .. 4.5054
25,000,000 .. 4.3851
30,000,000 .. 4.2892
35,000,000 .. 4.2097
40,000,000 .. 4.1421
50,000,000 .. 4.0314
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TABLE 2—ALLOWANCE FOR DESIGN ONLY—

Continued

Allowance as a

Building cost percentage of

building cost*
60,000,000 3.9432
70,000,000 .. 3.8702
80,000,000 .. 3.8080
90,000,000 .. 3.7540
100,000,000 3.7063
120,000,000 3.6252
150,000,000 3.5284
175,000,000 3.4630
200,000,000 ... 3.4074

NOTE: The allowance does not reimburse for costs incurred.
Accordingly, the allowance tables shall not be used to deter-
mine the compensation for facilities planning or design serv-
ices. The compensation for facilities planning or design serv-
ices should be based upon the nature, scope and complexity
of the services required by the community.

*Interpolate between values.

TABLE 3—ALLOWANCE FOR FACILITIES PLANNING
FOR DESIGN/BUILD PROJECTS

Allowance as a

Building cost (dollars) percentage of

building cost*
100,000 or less ... 5.9262
120,000 5.7337
150,000 5.5061
175,000 5.3538
200,000 5.2250
250,000 5.0163
300,000 4.8516
350,000 4.7162
400,000 4.6019
500,000 4.4164
600,000 4.2701
700,000 4.1499
800,000 4.0483
900,000 ... 3.9606
1,000,000 . 3.8837
1,200,000 . 3.7538
1,500,000 . 3.6003
1,750,000 .... 3.4976
2,000,000 ... 3.4109
2,500,000 . 3.2703
3,000,000 . 3.1595
3,500,000 . 3.0684
4,000,000 . 2.9915
5,000,000 . 2.8669
6,000,000 . 2.7686
7,000,000 . 2.6880
8,000,000 ... 2.6198

NOTE: Building cost is the sum of the allowable cost of (1)
the initial award amount of the prime subagreement for build-
ing and designing the project; and (2) the purchase price of
eligible real property.

*Interpolate between values.

[49 FR 6234, Feb. 17, 1984, as amended at 55
FR 27098, June 29, 1990]

Subpart J—Construction Grants
Program Delegation to States

AUTHORITY: Sections 205(g) and 518(e) of the
Clean Water Act, as amended, 33 U.S.C. 1251
et. seq.

40 CFR Ch. I (7-1-10 Edition)

SOURCE: 48 FR 37818, Aug. 19, 1983, unless
otherwise noted.

§35.3000 Purpose.

(a) This regulation establishes poli-
cies and procedures for the develop-
ment, management, and EPA overview
of State administration of the waste-
water treatment works construction
grants program under section 205(g) of
the Clean Water Act, as amended. The
delegation agreement between EPA
and the State is a precondition for con-
struction management assistance
under section 205(g). Program require-
ments for other assistance agreements
authorized by section 205(g) for activi-
ties under sections 402 and 404 and sec-
tion 208(b)(4) are provided in part 130.
Administration of all section 205(g) as-
sistance agreements follows the proce-
dures established in subpart A of this
part.

(b) A State, for purposes of receiving
delegation of construction grant pro-
gram responsibilities under this sub-
part, shall include a State, the District
of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territories
of the Pacific Islands (Palau), the Com-
monwealth of the Northern Marianas,
and any Indian Tribe, band, group, or
community recognized by the Sec-
retary of the Interior and exercising
governmental authority over a Federal
Indian reservation, provided that the
Tribe satisfies the following criteria:

(1) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers. The Tribe
must submit a narrative statement to
the Regional Administrator describing
the form of the Tribal government, de-
scribing the types of essential govern-
mental functions currently performed
and identifying the source of the au-
thority to perform these functions.

(2) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
Tribe, held by the United States in
trust for Indians, held by a member of
an Indian Tribe if such property is sub-
ject to a trust restriction on alien-
ation, or otherwise within the borders
of an Indian reservation. Assertions by
the Indian Tribe with respect to this
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